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[Abstract]
Privacy rights only began to be recognized as an established legal concept during the

period of the modernization. Therefore, privacy rights are considered to be new, luxu-
rious, fragile, and rather low in terms of priority among many other fundamental hu-
man rights and competitive freedoms. A society where privacy rights would not give
way to more fundamental rights and freedom, would be an unhappy society.

Of course, privacy should be respected at all times, but in the appropriate way. There-
fore, the interpretation of these rights should not be stretched. However, there seems
to be some confusion over the concept of privacy rights, which sometimes causes

overuse, or even unreasonable rejection.

This writer feels doubtful about the seemingly established definition that privacy is an
individual's right to control the circulation of information relating to oneself. The writer's
criticisms are firstly that the definition is taking the means and method to realize pri-
vacy as an objective of the definition, vis-a-vis privacy. Secondly, the definition is sub-
ject to two premises; namely information relating to oneself should belong to the per-
son therefore the person is entitled to control the circulation of such information. Nei-
ther of them is realized in this highly advanced information society. Moreover, the
definition is so broad that an abuse of the privacy rights could possibly be caused.

Privacy rights have been gradually formed from a certain domain concepts, which
both animals and human beings had kept to keep away from others, especially en-
emies, in a primitive age. The writer wishes to propose to define privacy as "a right to
protect personal information and also the right to self-determination, in relation to the
matters that belongs to an untouchable personal domain". This implies that personal
information outside such domain should be open in principle, and not to be treated as
private information. Society would not be harmonious if each people insist on privacy
all the times about any personal information regardless of the social responsibilities.

The first legal recognition of privacy rights is said to be an essay by Warren and Brandise
in the "Harvard Law Review 1890" in the United States, and a case of Utageno-ato
(After the party is over), 1964 in Japan. In the Japanese legal system, however, there
still is no written stipulation about the privacy.

Article 13 of the Japanese Constitution declares the right to pursue happiness, and is
often referred to as an applicable stipulation. However, many different opinions have
been raised about the applicability of the article. Also, the writer points out that the



Constitution is hard to be applied to determine relations between and among the pri-
vate parties without expressed social law. The Constitution is regarded as a kind of
instruction to government people and organizations, and the matters by the private
parties should be completely free according to the autonomy principle, unless other-
wise stipulated by the law.

There are considerable judicial precedents, but in the Japanese legal system, which is
not common law based, the effectiveness of case law is sometimes doubtful.

In Japanese Criminal Law there is no expressed stipulation about the right to privacy,
and privacy intrusions have been treated on the basis of a crime similar to libel or
contempt, but the law has seldom been applied. Therefore, at the present time, wire-
tapping, paparazzi-type action, etc., are hard to check beforehand by the law.

In most cases, privacy infringements have been treated on the basis of post-facto
claims for damages based on an illegal act under the Civil Code. Even when the action
is successful the relative compensation is small as compared to awards in the United
States, for example, and have less preventative effect. At any rate, once privacy is
damaged by exposure, there is no restoring it in real terms.

Such being the case, privacy should be defined in a narrower way which is necessary
for the purpose of realizing reasonable respect for the privacy, for which purpose some
legislative measure is indispensable in the field of social law.
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